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similar arrangement, including an
agreement on the establishment of a
new entity, but only if one or more of
the parties contributes a U.S. business
and a foreign person could control that
U.S. business by means of the joint
venture.

Example 1. Corporation A, a foreign person,
and Corporation X, a U.S. business, form a
separate corporation, JV Corporation, to
which Corporation A contributes only cash
and Corporation X contributes a U.S. busi-
ness. Bach owns 50 percent of the shares of
JV Corporation and, under the Articles of In-
corporation of JV Corporation, both Cor-
poration A and Corporation X have veto
power over all of the matters affecting JV
Corporation identified under §800.204(a)(1)
through (10), giving them both control over
JV Corporation. The formation of JV Cor-
poration is a covered transaction.

Example 2. Corporation A, a foreign person,
and Corporation X, a U.S. business, form a
separate corporation, JV Corporation, to
which Corporation A contributes funding and
managerial and technical personnel, while
Corporation X contributes certain land and
equipment that do not in this example con-
stitute a U.S. business. Corporations A and B
each have a 50 percent interest in the joint
venture. Assuming no other relevant facts,
the formation of JV Corporation is not a
covered transaction.

§800.302 Transactions that are not
covered transactions.

Transactions that are not covered
transactions include, without limita-
tion:

(a) A stock split or pro rata stock
dividend that does not involve a change
in control.

Example. Corporation A, a foreign person,
holds 10,000 shares of Corporation B, a U.S.
business, constituting ten percent of the
stock of Corporation B. Corporation B pays a
2-for-1 stock dividend. As a result of this
stock split, Corporation A holds 20,000 shares
of Corporation B, still constituting ten per-
cent of the stock of Corporation B. Assuming
no other relevant facts, the acquisition of
additional shares is not a covered trans-
action.

(b) A transaction that results in a
foreign person holding ten percent or
less of the outstanding voting interest
in a U.S. business (regardless of the
dollar value of the interest so ac-
quired), but only if the transaction is
solely for the purpose of passive invest-
ment. (See §800.223.)
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Example 1. In an open market purchase
solely for the purpose of passive investment,
Corporation A, a foreign person, acquires
seven percent of the voting securities of Cor-
poration X, which is a U.S. business. Assum-
ing no other relevant facts, the acquisition
of the securities is not a covered transaction.

Example 2. Corporation A, a foreign person,
acquires nine percent of the voting shares of
Corporation X, a U.S. business. Corporation
A also negotiates contractual rights that
give it the power to control important mat-
ters of Corporation X. The acquisition by
Corporation A of the voting shares of Cor-
poration X is not solely for the purpose of
passive investment and is a covered trans-
action.

Example 3. Corporation A, a foreign person,
acquires five percent of the voting shares in
Corporation B, a U.S. business. In addition
to the securities, Corporation A obtains the
right to appoint one out of eleven seats on
Corporation B’s Board of Directors. The ac-
quisition by Corporation A of Corporation
B’s securities is not solely for the purpose of
passive investment. Whether the transaction
is a covered transaction would depend on
whether Corporation A obtains control of
Corporation B as a result of the transaction.

(c) An acquisition of any part of an
entity or of assets, if such part of an
entity or assets do not constitute a
U.S. business. (See §800.301(c).)

Example 1. Corporation A, a foreign person,
acquires, from separate U.S. nationals: (a)
products held in inventory, (b) land, and (c)
machinery for export. Assuming no other
relevant facts, Corporation A has not ac-
quired a U.S. business, and this acquisition
is not a covered transaction.

Example 2. Corporation X, a U.S. business,
produces armored personnel carriers in the
United States. Corporation A, a foreign per-
son, seeks to acquire the annual production
of those carriers from Corporation X. under
a long-term contract. Assuming no other rel-
evant facts, this transaction is not a covered
transaction.

Example 3. Same facts as Example 2, except
that Corporation X, a U.S. business, has de-
veloped important technology in connection
with the production of armored personnel
carriers. Corporation A seeks to negotiate an
agreement under which it would be licensed
to manufacture using that technology. As-
suming no other relevant facts, neither the
proposed acquisition of technology pursuant
to that license agreement, nor the actual ac-
quisition, is a covered transaction.

Example 4. Same facts as Example 2, except
that Corporation A enters into a contractual
arrangement to acquire the entire armored
personnel carrier business operations of Cor-
poration X, including production facilities,
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customer lists, technology, and staff. This
transaction is a covered transaction.

Example 5. Same facts as Example 2, except
that Corporation X suspended all activities
of its armored personnel carrier business a
year ago and currently is in bankruptcy pro-
ceedings. Existing equipment provided by
Corporation X is being serviced by another
company, which purchased the service con-
tracts from Corporation X. The business’s
production facilities are idle but still in
working condition, some of its key former
employees have agreed to return if the busi-
ness is resuscitated, and its technology and
customer and vendor lists are still current.
Corporation X’s personnel carrier business
constitutes a U.S. business, and its purchase
by Corporation A is a covered transaction.

(d) An acquisition of securities by a
person acting as a securities under-
writer, in the ordinary course of busi-
ness and in the process of under-
writing.

(e) An acquisition pursuant to a con-
dition in a contract of insurance relat-
ing to fidelity, surety, or casualty obli-
gations if the contract was made by an
insurer in the ordinary course of busi-
ness.

§800.303 Lending transactions.

(a) The extension of a loan or a simi-
lar financing arrangement by a foreign
person to a U.S. business, regardless of
whether accompanied by the creation
in the foreign person of a secured inter-
est in securities or other assets of the
U.S. business, shall not, by itself, con-
stitute a covered transaction.

(1) The Committee will accept no-
tices concerning a loan or a similar fi-
nancing arrangement that does not, by
itself, constitute a covered transaction
only at the time that, because of immi-
nent or actual default or other condi-
tion, there is a significant possibility
that the foreign person may obtain
control of a U.S. business as a result of
the default or other condition.

(2) Where the Committee accepts a
notice concerning a loan or a similar
financing arrangement pursuant to
paragraph (a)(1) of this section, and a
party to the transaction is a foreign
person that makes loans in the ordi-
nary course of business, the Committee
will take into account whether the for-
eign person has made any arrange-
ments to transfer management deci-
sions and day-to-day control over the
U.S. business to U.S. nationals for pur-
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poses of determining whether such loan
or financing arrangement constitutes a
covered transaction.

(b) Notwithstanding paragraph (a) of
this section, a loan or a similar financ-
ing arrangement through which a for-
eign person acquires an interest in
profits of a U.S. business, the right to
appoint members of the board of direc-
tors of the U.S. business, or other com-
parable financial or governance rights
characteristic of an equity investment
but not of a typical loan may con-
stitute a covered transaction.

(c) An acquisition of voting interest
or assets of a U.S. business by a foreign
person upon default or other condition
involving a loan or a similar financing
arrangement does not constitute a cov-
ered transaction, provided that the
loan was made by a syndicate of banks
in a loan participation where the for-
eign lender (or lenders) in the syn-
dicate:

(1) Needs the majority consent of the
U.S. participants in the syndicate to
take action, and cannot on its own ini-
tiate any action vis-a-vis the debtor; or

(2) Does not have a lead role in the
syndicate, and is subject to a provision
in the loan or financing documents
limiting its ability to control the debt-
or such that control for purposes of
§800.204 could not be acquired.

Example 1. Corporation A, which is a U.S.
business, borrows funds from Corporation B,
a bank organized under the laws of a foreign
state and controlled by foreign persons. As a
condition of the loan, Corporation A agrees
not to sell or pledge its principal assets to
any person. Assuming no other relevant
facts, this lending arrangement does not
alone constitute a covered transaction.

Example 2. Same facts as in Example 1, ex-
cept that Corporation A defaults on its loan
from Corporation B and seeks bankruptcy
protection. Corporation A has no funds with
which to satisfy Corporation B’s claim,
which is greater than the value of Corpora-
tion A’s principal assets. Corporation B’s se-
cured claim constitutes the only secured
claim against Corporation A’s principal as-
sets, creating a high probability that Cor-
poration B will receive title to Corporation
A’s principal assets, which constitute a U.S.
business. Assuming no other relevant facts,
the Committee would accept a notice of the
impending bankruptcy court adjudication
transferring control of Corporation A’s prin-
cipal assets to Corporation B, which would
constitute a covered transaction.
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